Introduction to Disability, Rights
and Law Reform in Australia: Pushing Beyond Legal Futures Fleur Beaupert, Linda Steele and Piers Gooding At the heart of the CRPD is a claim for equality. The mandate of the negotiators was not to introduce new rights but rather to apply existing rights so as to redress the failure of existing human rights instruments to promote the rights of people with disability. 7 The CRPD signals a movement away from: [V] iewing persons with disabilities as 'objects' of charity, medical treatment and social protection towards viewing persons with disabilities as 'subjects' with rights, who are capable of claiming those rights and making decisions for their lives based on their free and informed consent as well as being active members of society. 8 Facilitating this transformation required the drafters to reformulate and expand existing statements of rights through both individual articles and their interconnection. 9 For example, the inclusion of 'accessibility' as a guiding principle in Art 3, and as a right in Art 9 denoting obligations of states parties' aimed at ensuring that people with disability can live independently and fully participate in society, represents the first time this concept has been mentioned in an international treaty. 10 Overall, the provisions of the CRPD engender a cultural shift which challenges the way in which human rights have historically been 'premised upon the differential and discriminatory treatment' of people considered to lack mental capacity. 11 The CRPD can thus be viewed as articulating existing human rights in a manner sensitive to the experiences of marginalisation and oppression of people with disability and to the kinds of life experiences they commonly encounter. The negotiations leading to the Convention's adoption and the Working Group convened to draft the text involved significant representation by disabled people's organisations. 12 Within Australia, the CRPD has the potential to profoundly change how law conceptualises and responds to disability. The decade since the CRPD entered into force has witnessed a variety of law and policy reform activity in the disability context, in response to a growing awareness of (2010); ACT Law Reform Advisory Council, above n 16. The Guardianship of Adults Act (NT) commenced operation on 28 July 2016, and a and measures have generally been intended to give effect to the CRPD's principles. 18 The impact of the CRPD in Australia is, however, somewhat paradoxical. In certain respects, Australia has led international efforts at domestic application of this international treaty. One such example is the much feted National Disability Insurance Scheme (NDIS). The National Disability Insurance Scheme Act 2013 (Cth), which is the legislation that enacts and regulates the scheme, explicitly refers to compliance with the CRPD as its very first objective. 19 In the course of developing the NDIS, the government signalled increased funding for disability services when many in the developed West are doing the opposite. Another example is the Australian Law Reform Commission (ALRC) report on Equality, Capacity and Disability in Commonwealth Laws, which brings together a wealth of Australian-led and international activity on the CRPD, and is arguably the most comprehensive attempt by any national law reform agency to tackle the challenging implications of the call for equal recognition before the law for people with disability. Australia also contributed key players to the negotiation and implementation of the CRPD, including figures such as Ron McCallum, Rosemary Kayess, Graeme Innes, Heidi Forrest, Frank Hall-Bentick, Phillip French and the national cross-disability and advocacy organisation People with Disability Australia. 20 Yet, in other ways, Australia has struggled to translate the 'majestic generalities' of international human rights law into national laws, policies and service delivery systems in ways that will impact the everyday lives of people with disability. While the NDIS has launched the issue of disability into the public sphere, inviting shifts in models of support that arguably reflect aspects of a social model of disability, there are still many concerns about the extent to which it provides opportunities for systemic change.
The scheme currently has a narrow definition of disability support and does not extend to funding systemic advocacy for rights-based disability organisations. 21 Concerns have been expressed about the ability of the NDIS to meet the needs of some of the most marginalised people with review of the Guardianship Act 1987 (NSW) is currently underway: NSW Law Reform Commission, Review of the Guardianship Act 1987 (11 April 2017) <http:// www.lawreform.justice.nsw.gov.au/Pages/lrc/lrc_current_projects/Guardianship/ Guardianship.aspx>. 18
However, the Queensland review of civil mental health laws did not appear to consider the CRPD at all, according to publicly available documents recording the review process and outcomes: Queensland Health, above n 16. disability, such as those who are in prison, 22 and about the privatisation of associated disability support services, notably the heightened risk of exploitation in the pursuit of profits. 23 It seems fair to say that little of the policy activity surrounding the NDIS has been concerned with the CRPD. This is perhaps understandable given that the NDIS is an actuarial scheme -but the absence of rights discourse may point to a broader issue to do with human rights in Australia. Australia is in the rather unique position whereby international treaty obligations do not take binding effect unless and until they have been specifically adopted into domestic law through legislation. As a result, many of the rights set out in the CRPD, and its 'parent' treaties, the Noble, who was indefinitely detained for over 10 years following a finding that he was unfit to stand trial, was found to have been denied his general right to equality and non-discrimination (Art 5); and his specific rights to equal recognition before the law (Art 12); access to justice (Art 13); liberty, including freedom from deprivations of liberty on the basis of disability (Art 14); and freedom from cruel, inhuman and degrading treatment (Art 15). It is interesting to note that these violations occurred under Western Australian law, and that the Federal Government, to which the UN Committee directed its statement, does not have a clear enforcement mechanism to change the relevant State laws. 30 Once again, the absence of strong enforcement mechanisms means that the 'expressive, educational and proactive' role of the CRPD, to use Oliver Lewis' terms, 31 will be particularly important in Australia.
Mr Noble is one of a number of recent high-profile cases that have drawn public attention to the plight of Indigenous people with disability, much of it focused on Indigenous people with cognitive and psychosocial disabilities who become enmeshed in the criminal justice system. The unique disadvantage facing Indigenous people with disability is bound up in experiences of institutional racism and the ongoing impact of colonisation. This broader disadvantage is evidenced by recent research by Eileen Baldry and colleagues on the way in which legal systems and support services respond to the needs of Indigenous people with disability in criminal justice. 32 This research demonstrated the disproportionate extent to which Indigenous people with cognitive and psychosocial disabilities are 'managed' by the criminal justice system from an early age, in the absence of coherent, holistic community support frameworks. 33 The project's recommendations about responses that can assist in ensuring that Indigenous people with disability are supported to live in their own communities and avoid predictable pathways into the criminal justice system include resourcing Indigenous-led knowledge and solutions in line with the principle of self-determination. 34 The First Peoples Disability Network, a key contributor to policy debates and initiatives relating to the human rights of First Peoples with disability, has highlighted the need for culturally appropriate research methodologies and delivery of services. 35 This special issue of Law in Context provides a timely forum for critical analysis and reflection on the impact on Australian law of advancements in international human rights law related to disability. Disability affects a substantial proportion of the Australian population, both Indigenous and non-Indigenous. According to the Australian Bureau of Statistics (ABS), over four million (almost one in five) people in Australia have some form of disability, with almost 80 per cent of those people reporting a physical condition and the remainder reporting 'mental and behavioural disorders'. 36 The issues addressed in the articles in this special issue concern ongoing barriers people with disability face in participating as equal members of society in political, public and cultural life, as evidenced by the following findings deriving from ABS statistics:
• 53 per cent of people with a disability aged 15-64 are currently employed, compared with 83 per cent of people without a disability; • 41 per cent of people with a disability aged 15-64 have completed
Year 12, compared with 63 per cent of those without a disability; • people with disability are approximately twice as likely to be in the bottom 40 per cent of gross household incomes; 37 and • people with disability experience all forms of violence at higher rates than other people. 38 Historically, some such disparities have been attributed to deficits and pathologies internal to people with disability -or considered merely a matter of the misfortune sometimes assumed to accompany disability. The CRPD instead foregrounds the disabling impact of external attitudinal and environmental barriers that hinder the full and effective participation of people with disability in society. There is a growing body of literature about the CRPD as a body of international human rights law, including discussion about its interface 34 Ibid 161 with Australian law. 39 However, much existing commentary on implementing the CRPD in Australia concerns civil laws, in particular mental health and guardianship laws, and their compliance with Art 12. Article 12, entitled 'Equal recognition before the law', articulates the right to legal capacity on an equal basis, as a subsidiary to the right to equal recognition before the law. This 'parent' right appears in the Universal Declaration of Human Rights 40 and the ICCPR. 41 The right to legal capacity on an equal basis with others was first advanced in 1979 in Art 15 (2) 46 A number of articles gathered in this special edition take up this challenge, opening up new territory in areas such as the accessibility of the criminal justice system, discrimination in the education system and the communication technologies that are vital to equal citizenship. The significance of Art 12 for domestic implementation of the CRPD nonetheless informs a number of the themes in this collection. The reception of Art 12 at a domestic level has been controversial largely because of states parties' concerns that it requires the abolition of substitute decision-making regimes, such as guardianship and involuntary detention and treatment pursuant to mental health laws. From the outset, a number of states parties (including Australia) entered Interpretive Declarations relating to Art 12 on ratification, to make clear their interpretation that substitute decision-making regimes do not breach the provisions of the CRPD. 47 In 2014, the UN Committee sought to provide some clarity on this matter, releasing its first-ever general comment on the CRPD dealing with Art 12 (General Comment No 1). 48 The UN Committee's interpretation is that Art 12 makes it clear that 'perceived or actual deficits in mental capacity must not be used as a justification for denying legal capacity', 49 and does in fact require states parties to repeal laws providing for substitute decision-making and instead develop supported decision-making alternatives. 50 This an Alternative? ' (2015) generalised guidance has frustrated some states parties 51 and a number of commentators. 52 In light of these tensions, those wishing to create law, policy and practice in conformity with the CRPD are continuing to debate what is meant by the notion of 'universal legal capacity' and particularly 'support … in exercising … legal capacity'. 53 While commentators have expressed conflicting opinions on whether substitute decision-making is compatible with the CRPD, 54 an increasing number of them agree with the UN Committee's interpretation. 55 In any case, uncertainty around the requirements of Art 12 and the significant ramifications it has for existing domestic laws have generated a wealth of scholarship in Australia and elsewhere which has sought to grapple with the associated issues of interpretation, obligation and implementation. 56 As noted, the ALRC report on Equality, Capacity and Disability in Commonwealth Laws is one of few large-scale official inquiries to look in detail at Art 12 and its implications for domestic laws, 57 and directly address the competing views that have emerged in this respect. 58 The special issue opens with a comment by Rosalind Croucher, Immediate Past President of the ALRC, about a central tenet of the Commission's approach in conducting this landmark inquiry -to confront the pejorative language that has been used in law and society to express disability and develop a new lexicon for the inquiry's reform proposals to signal the paradigm shift reflected in the CRPD.
Bruce Alston and Terry Carney, in their respective articles, consider how law and policy reform in guardianship and administration may facilitate wide-scale implementation of supported decision-making in domestic laws and practices, in addition to the challenges involved in this enterprise. Alston's article, drawing on the ALRC's work on the equality, capacity and disability inquiry, suggests that giving legislative effect to the National Decision-Making Principles recommended in the ALRC report is a pragmatic way to bring Australian laws closer to the CRPD's vision such that supported decision-making becomes the preferred response, while acknowledging that this approach may fall short of full compliance with Art 12. Alston argues that replacing the 'best interests' model of traditional guardianship regimes with the 'will, preferences and rights' concept at the core of the National Decision-Making Principles -that the 'will, preferences and rights of persons who may require decision-making support must direct decisions that affect their lives' -has the potential to make a real difference in people's lives and will assist in advancing long-term cultural change. Carney assesses existing supported decisionmaking programs and trials for people with cognitive impairments, including the implementation strategies that may be needed to prevent supported decision-making becoming another vehicle for paternalistic and controlling interventions. He argues that these strategies must pay more attention to capacity building not only for people with disability but also their supporters, as an obligation arguably founded in the CRPD's socioeconomic right to support.
Piers Gooding et al examine how supported decision-making may be implemented specifically in the context of unfitness to stand trial laws, posing the difficult question whether such laws should be viewed as accessibility measures or a disabling barrier to the equal recognition of people with disability before the law. Starting from the assumption that the CRPD requires accommodations for people with disability to be integrated into the criminal justice system rather than the creation of separate legal processes that fail to secure due process rights, the authors consider the range of supports and accommodations that might assist an accused person with a cognitive disability to participate in a standard trial. They highlight the current lack of consistency in the approach taken by different courts and the need to expand on and formalise such support measures.
Evaluating unfitness to stand trial laws from a different perspective, Rhianna Chisholm, Tamara Tulich and Harry Blagg turn attention to the criminal justice system response to young people with Foetal Alcohol Spectrum Disorder (FASD), responding to specific concerns raised by Indigenous women in Fitzroy Crossing, Western Australia, about the susceptibility of Indigenous young people with FASD to contact with this system. Their article offers a critique of the social model of disability and disability neutrality as applied in this context, cautioning that these concepts may operate to deny the colonial underpinnings of disability in Indigenous communities. In suggesting a number of specific reforms to unfitness to stand trial laws, Chisholm, Tulich and Blagg argue for a response that facilitates Indigenous community-owned solutions and is sensitive to Indigenous culture, through reading the CRPD 'in tension' with the United Nations Declaration on the Rights of Indigenous Peoples 59 which provides for collective Indigenous rights.
The articles by Karen O'Connell and Gerard Goggin explore ways in which people with disability are denied the right to participate equally in particular aspects of public life, pointing to limitations of existing conceptualisations of disability discrimination. O'Connell asks how the CRPD's approach to defining disability -as 'co-created' by individual, environmental and institutional factors rather than a static individual attribute -might expand the approach taken by discrimination laws to students with challenging behaviours. On the current approach, lack of diagnosis can mean that students with challenging behaviours are denied much needed support in the school environment. While challenging behaviours are increasingly linked to a range of disabilities, O'Connell raises compelling questions about appropriate responses where such behaviours may instead be linked to trauma, poverty or social disadvantage. Through examination of case law, complaints data and interviews with professionals and advocates, she argues for a more contextual, systemic approach, taking into account the 'disabling' impact of institutions and sectors, and suggests that there may be a case for removing individualised definitions of disability from discrimination laws altogether.
Fundamental to effective participation in political and public life, in addition to cultural life, recreation, and countless daily activities, is effective access to information and to communications technologies and systems. Goggin traces the evolution of communication rights as part of international human rights and analyses how these rights have played out in Australia since the CRPD entered into force, noting the limited impact of the Convention to date. He demonstrates that disability perspectives on what is considered 'standard' communication necessitate a reimagining of communication rights, whereby they are positioned as pivotal to the broader human rights project. Article 21 of the CRPD on freedom of expression and opinion rearticulates this 'classic' right as one requiring the provision of information and services to the general public in accessible formats and technologies and the acceptance of diverse modes of communication, as chosen by and appropriate to people with different kinds of disabilities. Goggin argues for a broadened definition of communication rights and the development of a comprehensive national legal framework for their delivery, informed by the lived experience of disability. Both O'Connell and Goggin then suggest that the particular articulation of human rights in the CRPD not only holds promise for advancing the rights of people with disability but may also require us to rethink equal citizenship and supports for all people who may face barriers to civic participation and communication.
The CRPD has significant implications for existing domestic legal frameworks affecting the rights of people with disability. Yet, for the Convention to result in any change to these frameworks, Australian governments must make reforms to legal, political and social systems. As stated by Christof Heyns and Frans Viljoen over 10 years ago:
The success or failure of any international human rights system should be evaluated in accordance with its impact on human rights practices on the domestic or country level … [R]atification in itself is largely a formal and in some cases an empty gesture. The challenge now is to ensure that the promises contained in the treaties and affirmed through ratification are realised in the lives of ordinary people around the world. 60 This special issue is a contribution to ongoing debates about disability justice that are taking place across academia, government, international and local organisations and civil society, specifically considering the challenges and opportunities associated with implementing international human rights obligations at the domestic level. We hope that this special issue opens up a space for discussion -it has by no means aspired to comprehensively address all of the disability rights issues confronting Australia. Areas not addressed in this special issue that warrant further consideration include civil mental health laws, refugee and migration law, employment law, international humanitarian law, legal issues affecting cultural life, law and policy of voting and political participation, housing, tenancy and social welfare law, legal issues pertaining to the intersection of disability, gender and ageing, the interaction between law and race/ ethnicity/cultural diversity, and the monitoring of sites of deprivation of liberty. To the ends of further research in this sphere, the authors in this collection pose questions and solutions which look beyond existing legal realities to legal possibilities that are necessarily informed by alternative ethical ideals and practices. As demonstrated by the articles that follow, law reform initiatives must think beyond the limits of existing domestic laws to imagine different and interconnected legal, social, cultural and political responses to disability. 60 Christof Heyns and Frans Viljoen, The Impact of the United Nations Human Rights Treaties on the Domestic Level (Kluwer Law International, 2002) 1.
